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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way : ·

Tld al al graterur 3lat
0

Revision application to Government of India:

(1) · a€ha Una gre 3f@fa, 1994 cB1" SITTT 37aa Rt aag mg +rcai 6fR if ~ SITTT 'cb1"
\jlj'-SJTTT a rm uga sirsfa grterv 3rraa aft T-[fflcf, -.:rffi'f -lixcblx, fclm li?!lcill, ~
fcr:rrT, 'q1211 if5a, u#ta 4tu qa, ir mf, n{ f4cat : 110001 'cb1" cB1"~~I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) ~ T-fTC'1" cB1" 5TR cfi ~ if \YJ6[t gr~at at# a fa8t qusr zur 3rl lam i zu
fa,4t ausrm a qr qverut i +na aura gg mf ii, zu fan4t quern zut +Tuer i ark ae far4t
a»ran i u fan4t ausrm 'st ma at ufau a hr g{ st

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
·,.----.:-o_use or in storage whether in a factory or in a warehouse.



(A)

(B)
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ana a are fat lg zu Jeer # faff mTa u a ma a faffu ii sq#tr ze ai
1TTC1" ~ 0 c'l1 I c; T zca aRte ra i \i'l1" 1-TITTf ag fa8htz zn qsr i Pl lit f?l a ~ I

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3TTcri '3c'l1 I c; 'i cB1 '3 c'l1 I c; rJ ~ cfi 'lj,Tfc'lH a fag ut st fee mu n{ ? ail ha ors
it sa err vi fu qarf nga, arflr a m "YlRcf en- x=r:p:r ~ m ~ if fcrCTf
3rfnfru (i.2) 1998 srRT 109 &Rf~cm ~ ~ m I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

ta urea zreas (sr8ta) a=aft, 2o1 a s 3iafa fffe qua in zg-o ii
cTT T.rfcrm , ,fa an#sr Re snag 4fa Re#a al 'l--J'R-f cfi 1-flcix~<:>1-~ ·~ 3Nlc1
372gt al at-at 4fii arr Ufa 3mraa fur urn arRkz tr er arar gar qr gftf
cfi 3TTfT@ 'cJTTT 35-~ if R~Cl ~ cfi :f@H cfi ~ cfi "IBQ:f ln- a1an d 4f aft gt#t
afet
The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Chai Ian evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under.Major Head of Account.

(2) Rfa6a 3daa mer uei via=a van vs car ut za Una an @tat vu1 20o /-~
'T@H at ug 3it uri via++a a ala snar zt en 1000/- al #la ·Tar 6t urgI

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

Rt z[ea, tu naa zyea vi tar az 3r4la =naff@era a JR 3rfa.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) a4ha arr grca 3rf@,fu, 1944 c.tt srRT 35-m/35-~ cfi 3ta-r@:-

under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cl?) '3cfc'1 fa fu! a qRr>c.lic; 2 (1) q?" if ~ ~ cfi 3lm c#r 379a, ar4hat # ma ii Rt zre@,
a€tu Uni zea vi aran srft#tu =naf@er#var(free) a uf?a flu f1feat, rsnrarara
# 2"1Teal, age] 4a1 , 3rat ,@Ra7, 3arld ssocoo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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0
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall· be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuRe se oner i a{ a snagii ar arr star & at u@la a sitar frg uh at ·rar
'31ajcrn in fur uat afeg gr z ztg ft fa fear ul arfaa fer
zrn7Re,fa 3r41ta naff@rat at va rfla zn a4ta var at va 3nae fau ua &
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rurareru zcas3rf@fur 197o zenizitfer al or{fl-1 # 3TTflTcf R'c:!TT«f ~ ~ "Bcfc7
3rraa a qeorrag zrenfenfa fufu f@art a 3a r@ta at va ufau .6.so ha
arurnru zyca feae cam zit arfez

0 One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) ~ 3ITT ~ TWrciT °q)l" f:'1 ti~ 0 I ffl area Pru#i at sit #ft san 011 affa far ura ? sit
#tat zea, a#ta araa zca vi hara r4la =nznf@rau (aruffafe;) R<:ri, 1982 if Rf%cr
2/

0

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

26v v8ta zgca, #tu varzyca vi hara 3r4t#tu nrnf@raw(free),#
7Re7flt arr ii ascriir(Demand) gd s(Penalty) cBT 10% ~ l:Jfm ·~
3farf ? 1rife, sffuaa qaor 1o ails vu &i(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

44ju3ayea 3itara a 3iafa, nf@ragt "afar a5lii(Duty Demanded)
a. (Section)~nD ip~ fi~ 'TTr-<T;
gu fat neata2fee al tf,
av ##dz 2Ree fail afu 6 b a&a au aft.

usqsrt'ifasrfhuzgfwnm al geari, ar@haRr as kfg qaa an R@a rut• •

For an appeal to be filed before the CESTAT, 106/o of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(clxxxvii) . amount determined under Section 11 D;
(clxxxviii) amount of erroneous Cenvat Credit taken;

· (clxxxix) amount payable under Rule 6 of the Cenvat Credit Rules.
<r 3neta IRarfl qfraur kmrrui yes srzrar yeasu aus Rafa t atRu Tuyes 1o%
Tarru ant ursfha avs faaf@a st aaausb1oyrarru al raft1

· w of above, an appeal against this order shall lie before the Tribunal on payment of
uty demanded where duty or duty and penalty are in dispute, or penalty, where
is in dispute." . .
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Jignesh Ratilal Jaiswal, 424, Jantanagar,

Ramo! Road, Ahmedabad 384244 (hereinafter referred to as "the appellant") against Order

in-Original No. 15/WS03/AC/CSM/2022-23 dated 21.11.2022 (hereinafter referred to as "the

impugned order") passed by the Assistant Commissioner, Central GST, Division III,

Ahmedabad South (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AFXPI8458H. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2016-17, it was noticed that the appellant had earned an income of Rs.

10,68,870/- during the FY 2016-17, which was reflected under the heads "Sales / Gross

Receipts from Services (Value from ITR)" or "Total amount paid / credited under Section

194€, 1941, 1941, 194J (Value from Form 26AS)" fled with the Income Tax department.

Accordingly, it appeared that the appellant had earned the said substantial income by way of 2
providing taxable services but had neither obtained Service Tax registration nor paid the

applicable service tax thereon. The appellant were called upon to submit copies of Balance

Sheet, Profit Loss Account, Income Tax Return, Form 26A\S, for the said period. However,

the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. AR-TI/Div

III/ST/JIGNESH RATTLAL JATSWAL/2016-17 dated 12.10.2021 demanding Service Tax

amounting to Rs. 1,60,331/- for the period FY 2016-17, under proviso to Sub-Section (I) of

Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under

Section 75 of the Finance Act, 1994; recovery of late fees under Rule 7C of the Service Tax

Rules, 1994; and imposition of penalties under Section 77 and Section 78 of the Finance Act, Q
1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vicle the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 1,60,331/- was

confirmed under proviso to Sub-Section ( l) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the F.inance Act, 1994 for the period from FY 2016-17. Further

(i) Penalty of Rs. 1,60,331/- was also imposed on the appellant under Section 78 of the

Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section

77(1) of the Finance Act, 1994; (iii) Penalty of Rs. 5,000/- was imposed on the appellant

under Section 77(2) 0f the Finance Act, 1994; and (iv) Penalty of Rs. 20,000/- was imposed

on the appellant under Section 70 of the Finance Aet, 1994 read with Rule 7C of Service Tax
Rules, 1994,

4
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3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on the following grounds:

o The appellant are engaged in providing 'Health Care-Service' and are running Matru

Pathology Laboratory at 79, Bhartinagar, Opp. Bharat Party Plot, Highway Road,

Amraiwadi, Ahmedabad - 380026 for carrying various diagnostic tests.

o They have vide their letter dated 30.08.2022 filed the reply to the show cause notice to

the adjudicating authority, inter-alia, submitted that he was running his pathology

laboratory in the trade name of 'Matru Pathology Laboratory' in which various testing

services in relation to diagnostic testing to Humans were provided. The services were

provided by him is covered under the definition of 'Health Care Service' and 'Clinical

Establishment'. Therefore he was not liable to collect Service tax as his service is

exempted from payment of service tax under Notification No. 25/2012-ST dated 20

June, 2012. I 1owever, with out any cognizance of the submission of the appellant the

adjudicating authority has passed the impugned order ex-parte. In this regard, the

appellant have submitted the copy of their letter dated 30.08.2022 duly acknowledged

by the office of the Assistant Commissioner on 30.08.2022 along with appeal

memorandum.

o The appellant is engaged in diagnosis tests for human illness and is running Pathology

Laboratory in the name and style of Matru Pathology Laboratory and is also having

Certificate of registration as Life member of "ASEOPPLOG" with Life Member No.

SPZ/Ahm/0 IO issued by Association of Self Employed Owner (Paramedical) of

Private Pathology Laboratory Of Gujarat. Association of Self Employed Owner

(Paramedical) of Private Pathology Laboratory of Gujarat is a trust registered under

Bombay Public Trust Aet, 1950 F.459/Junagadh. The appellant have submitted the

copy of the said certificate along with appeal memorandum.

o The service rendered by the appellant is specifically covered within four comer of

Health care services by a clinical establishment, an authorized medical practitioner or

para-medics and exempted as per Notification No. 25/2012-ST dated 20.06.2012. The

appellant is not liable to discharge Service tax as provided in Section 68 (I) of the

Finance Act, 1994 read with Rule 6 of the Service Tax Rules, 1994 on the

consideration received by them towards the rendering the said service.

5
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o As submitted above, the appellant is not liable to pay service tax, therefore, they are

also not required to obtain Service Tax Registration as provided under Section 69 of

the Finance Aet, 1994 read with Rule 4 of the Service tax Rules, 1994. This being the

case they are not entitled to file ST-3 periodical return as required under Section 70 of

the finance Aet, 1994 read with Rule 7 of the Service Tax Rules, 1994. Further, the

appellant have not committed any offence of the nature prescribed in section 77 of the

finance Act, 1994 and hence no penalty is imposable upon them under the said

section. As submitted above, the appellant is not require to submit ST-3 Returns, no

late fee is chargeable from the appellant.

~ In view of above there exist no ground of invoking suppression of fact on the part of

the appellant and hence penalty of Rs.1,60,031/- imposed under Section 78 of the

Finance Aet, 1994 is not legal and correct.

4. Personal hearing in the case was held on 19.04.2023. Shri Vijay N. Thakkar, 0
Authorized person, appeared on behalf of the appellant for personal hearing. He reiterated

submissions made in appeal memorandum.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand of service tax against the appellant along with interest and penalty, in

the facts and circumstance of the case, is legal and proper or otherwise. The demand pertains

to the period FY 2016-17.

6. l find that in the SCN in question, the demand has been raised for the period FY 2.016- 0
17 based on the Income Tax Returns fled by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service·

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannot form the basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"fr was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the [TR-TDS taxable value and the taxable value in

Service Tax Returns.

6
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3. Jr is once again reiterated that instructions ofthe Board to issue show cause notices

based 011 the difference in ITR-TDS data and service tax returns only after proper

verification of facts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation offacts and submission ofthe noticee.

6. l In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax.

6.2 The appellant also contended that they have filed a reply to the SCN with all the

required documents on 30.08.2022, which was not taken in to cognizance by the adjudicating

authority. On verification· of the copy of the letter dated 30.08.2022, which was received by

the adjudicating authority on 30.08.2022, I find that the appellant submitted the reply to the

SCN. However, the adjudicating authority had not taken the same into consideration and

passed impugned order ex-parte. Thus, I find that the adjudicating authority has passed the

impugned order violating the principles of natural justice.

7. It is observed from the case records that the appellant is running a pathology

laboratory in the trade name of 'Matru Pathology Laboratory' in which various testing services

in relation to diagnostic testing to Humans are provided. The appellant have also submitted

his Certificate of Registration as member of Association of Self· Employed Owner

(Paramedical) of Private Pathology Laboratory of Gujarat (ASWOPPLOG) having Life

Member No. SPZ/Ahm/0I0.

8. As regards the exemption claimed by the appellant, it is observed that as per Sr. No. 2

or the Notification No. 25/2012-ST dated 20.06.2012, Health Care Services provided by a

clinical establishment or an authorized medical practitioner or para-medics, are exempted

taxable services from the whole of the service tax leviable thereon under section 66B of the

said Act.

7
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8.1 As per definition of Health Care Services given in Para 2(t) of the Notification No.

25/2012-ST dated 20.06.2012, "Health Care Services"- means any service by way of

diagnosis or treatment or care for illness, injury, deformity, abnormality or pregnancy in any

recognized system of medicines in India and includes services by way of transportation of the

patient to and from a clinical establishment, but does not include hair transplant or cosmetic

or plastic surgery, except when undertaken to restore or to reconstruct anatomy or functions of

body affected due to cor.genital defects, developmental abnormalities, injury or trauma.

8.2 f.urther, as per definition or Authorised Medical Practitioner given in Para 2(d) of the

Notification No. 25/2012-ST dated 20.06.2012, "Authorised Medical Practitioner" means a

medical practitioner registered with any of the councils of the recognized system of medicines

established or recognized by law in India and includes a medical professional having the

requisite qualification to practice in any recognized system of medicines in India as per any

law for the time being in force.

0
8.3 Further, as per definition of Clinical Establishment given in per Para 2(j) of the

Notification No. 25/2012-ST elated 2006.2012, "Clinical Establishment" means a hospital,

nursing home, clinic, sanatorium or any other institution by, whatever name called, that offers

services or facilities requiring diagnosis or treatment or care for illness, injury, deformity,

abnormality or pregnancy in any recognized system of medicines in India, or a place

established as an independent entity or a part of an establishment to carry out diagnostic or

investigative services of diseases.

8.4 In view of the above, I find that the Health Care Services provided by a clinical

establishment, an authorized medical practitioner or para-medics, are exempted from the

whole of the service tax leviable thereon under section 66B of the said Act. In the present Q
case, the appellant has submitted his Certificate of Registration as member of Association of

Self Employed Owner (Paramedical) of Private Pathology Laboratory of Gujarat

(ASWOPPLOG) having Life Member No. SPZ/Ahm/010. I also find that as per the Income

Tax Return filed by the appellant, he has shown the nature of business as "O604-Medical

Professional" and Trade Name shown as "Matruchhaya Petho Lab" in the same. Thus, I find

that during the FY 2016-17, the appellant had received total income of Rs. 10,68,870/- from

providing services of in relation to diagnostic testing to Humans· in their "Matruchhaya

Pethology Laboratory", which is covered under the definition of Clinical Establishment as

defined under Para 2(j) of the Notification No. 25/2012-ST dated 20.06.2012.

8.5 In view of the above, I am of considered opinion that the appellant during the FY

2016-17 were engaged in providing Health Care Services, which are exempted from levy of

8
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the service Lax thereon under Section 66B of the Finance Act, 1994 in terms of Sr. No. 2 of

Notification No. 25/2012-ST dated 20.06.2012. Thus, the income received by them during the

FY 2016-17 is not liable for Service Tax as demanded under the instant Show Cause Notice.

The impugned order is not legally sustainable on merits and is liable to be set aside.

9. Since the demand of service tax is not sustainable on merits, l am not delving into the

aspect of natural justice raised by the appellant. When the demand fails, there does not arise

any question of charging interest or imposing penalty in the case.

I 0. Accordingly, I set aside the impugned order and allow the appeal filed by the·

appellant.

..1S5N9-5f)khilesh Kumar) · - ()'
Commissioner (Appeals) 0 .,

The appeal filed by the appellant stands disposed of in above terms.

11.0

0

Attested

tR C@iyar)
Superintendent(Appeals ),
CGST, Ahmedabad

Date: 15.05.2023

By RPAD/SPEED Posr

To,
Ms. lignesh Ratilal Jaiswal,
424, Jantanagar,
Ramo! Road,
Ahmedabad- 384244

Appellant

The Assistant Commissioner,
CGST, Division-III,
Ahmedabad South

Respondent

Copy to:
I) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division I II, Ahmedabad South
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad South

(for uploading the OIA)
5¥Guard File

6) PA file
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